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The Concept, Scope and Procedural Space of
Discretionary Power of Prosecuting

SUN Yuan

Abstract:Discretionary power of prosecuting refers to the power of the procuratorial authorities to decide not to
prosecute cases that have met the legal requirements for prosecution, after taking into account certain policies
and interests, etc. The procuratorial authorities’ judgement of evidence and interpretation of the law are not
part of the scope of discretion. In the context of our system, the procuratorial authorities do not have the power
to make a discretionary decision not to prosecute on the grounds that a particular rule of criminal law is unrea-
sonable, and their discretion can in principle only be exercised within the limited scope of minor offences.
Therefore, the expansion of the discretionary power of prosecuting of procuratorial authorities is not about ex-
panding the range of cases in which this power can be exercised, but rather about enriching the methods of exer-
cising discretionary power of prosecuting on the one hand, and providing a fuller procedural space for the opera-
tion of discretionary power of prosecuting by revamping the existing system of withdrawal of prosecution and
promoting early intervention of the procuratorial authorities in investigations on the other.

Key Words: discretionary power of prosecuting, purposefulness, minor offences, procedural space
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